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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 
have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section, or a part of a section, does not 
seem to require any explanation or comment, none is given. 

THE BILL 

4. The Convention Rights Proceedings (Amendment) (Scotland) Bill amends the Scotland 
Act 1998 to create a statutory time limit for bringing proceedings under that Act alleging a 
breach of Convention rights by the Scottish Ministers or a member of the Scottish Executive. 
The Bill will ensure that the same time limit applies regardless of whether proceedings are 
brought under the Scotland Act or the Human Rights Act 1998. 

5. In terms of section 57(2) of the Scotland Act a member of the Scottish Executive has no 
power to act incompatibly with any of the Convention rights. A person whose Convention rights 
have been breached by a member of the Scottish Executive may bring proceedings under the 
Scotland Act in respect of that breach. Section 126(1) of the Scotland Act defines “the 
Convention rights” to have the same meaning as that term has in the Human Rights Act. 

6. Section 1 of the Human Rights Act defines “the Convention rights” as certain rights and 
fundamental freedoms, derived from the European Convention on Human Rights, set out in 
Schedule 1 to that Act. Section 6 of the Human Rights Act makes it unlawful for a public 
authority to act incompatibly with the Convention rights. The victim of an unlawful act in terms 
of section 6 may bring proceedings under section 7(1)(a). However, unless a stricter time limit is 
imposed by the procedure for bringing those proceedings, section 7(5) requires proceedings be 
brought within one year from the date of the unlawful act complained of. That time limit may be 
extended on equitable grounds at the discretion of the court or tribunal hearing the case. 

7. The members of the Scottish Executive, individually and collectively, fall within the 
definition of a “public authority” for the purposes of the Human Rights Act. Proceedings may 
therefore be brought against them in respect of any alleged breach of Convention rights under 
that Act but subject to the one year time limit. Proceedings may also be brought against them in 
respect of any alleged breach of Convention rights under the Scotland Act. Proceedings brought 
under the latter Act are not subject to the one year time limit which would apply were they 
brought under the Human Rights Act (Somerville v. Scottish Ministers 2008 S.C. (H.L.) 45). 

8. The Bill will amend the Scotland Act, by inserting provisions to create a time limit for 
Convention rights proceedings brought under it. The amendment will apply to all proceedings 
brought on the ground, whether in whole or in part, that an act of the Scottish Ministers or a 
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member of the Scottish Executive is incompatible with the Convention rights. The time limit the 
Bill will create is substantially the same as the time limit for proceedings brought under the 
Human Rights Act. It will apply to proceedings brought on or after 2 November 2009. It will not 
apply to proceedings brought by the Lord Advocate, the Advocate General for Scotland, the 
Attorney General, the Attorney General for Northern Ireland or the Advocate General for 
Northern Ireland (“the Law Officers”). 

COMMENTARY ON SECTIONS 

Section 1 – Limitation period for certain Convention rights proceedings 

9. This section amends section 100 of the Scotland Act by inserting new subsections (3A) to 
(3E). Subsection (3A) explains what proceedings the time limit applies to. Subsection (3B) 
defines the time limit.  

10. Subsection (3C) provides that the time limit does not apply to proceedings brought by the 
Law Officers. Subsection (3D) defines the word “act”. In terms of subsection (3A), the time limit 
will apply to proceedings premised on the ground that an “act” is incompatible with the 
Convention rights. As it is defined by subsection (3D) “act” does not include making legislation, 
therefore the time limit will not apply to proceedings challenging the Convention compatibility 
of subordinate legislation made by the Scottish Government. Subsection (3E) puts beyond doubt 
that the time limit will apply to proceedings brought on or after 2 November 2009, even if the act 
complained of took place before that date. 

Section 2 – Commencement and short title 

11. This section provides that the Bill will come into force on the day after it receives Royal 
Assent and for its short title. 

—————————— 
  

FINANCIAL MEMORANDUM 

 
INTRODUCTION 

12. This document relates to the Convention Rights Proceedings (Amendment) (Scotland) 
Bill introduced in the Scottish Parliament on 15 June 2009.  It does not form part of the Bill and 
has not been endorsed by the Parliament. 

COSTS ON THE SCOTTISH ADMINISTRATION 

13. It is not anticipated that the Bill will impose any additional costs.  By placing a one-year 
time bar on human rights claims brought under the Scotland Act, the Bill should in due course 
deliver savings to the Scottish Administration. 
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COSTS ON LOCAL AUTHORITIES 

14. It is not anticipated that the Bill will impose any additional costs.  The change to the law 
that would be made by the Bill relates only to legal actions brought under the Scotland Act 
against the Scottish Ministers or a member of the Scottish Executive in respect of alleged 
breaches of Convention rights, and thus will have no impact upon local authorities. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

15. It is not anticipated that the Bill will impose any additional costs.  The Bill will restrict 
the ability of individuals who wish to bring legal actions under the Scotland Act against the 
Scottish Ministers or a member of the Scottish Executive in respect of alleged breaches of 
Convention rights, by requiring such actions to be brought within one year of the act complained 
of taking place (or such longer period as the court or tribunal considers equitable in the 
circumstances).  However, the Bill will not directly restrict the range of matters for which actions 
can be raised or the amount of damages that might be claimed in respect thereof. 

—————————— 
 

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

16. On 15 June 2009, the Cabinet Secretary for Justice (Kenny MacAskill MSP) made the 
following statement: 

“In my view, the provisions of the Convention Rights Proceedings (Amendment) 
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.” 

 
—————————— 

  
PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 
17. On 15 June 2009, the Presiding Officer (Alex Fergusson MSP) made the following 
statement: 

“In my view, the provisions of the Convention Rights Proceedings (Amendment) 
(Scotland) Bill would be within the legislative competence of the Scottish Parliament.” 
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